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comments to proposed ruls change notice, datgd January 31, 2019.
Agency: Nat onal Mediation Bgard
Docket Number: C-7 98
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This document is intended to outline the ¢ ceptions taken to {
year election bar rule to decertifications b ' the National Me
the proposed §1206.4 (a). This document is not intended to
certification process as described in the Jz auary 31, 2019, no
existing rules, except for the extension of he two year bar rul

Exception is taken to the proposed extens: »n of the two year
for the following reasons:

L

2.

he proposed extension of the two

c‘lﬁzion Board (NMB), specifically in

e exception to the new
fce of proposed rule amending
s to decertifications.

slection bar rule to decertifications

it inconsistent with previons electi m bar rule applicat]

agencies,
it is inconsistent with the rational 1 o the existing two
certifications that has been restatec in National Medi

recognized by courts;

ns at the NMB and other federal

ear election bar in cases of
ion Board decisions and

the proposed rule change would d¢ sy employees of the ability to exercise their statutory

rights under the Railway Labor Ac , §152, fourth, wit

out justification;

The proposed rule change would ¢ wse the NMB to fai to fulfillits duty to under the

Railway Labor Act, §152, Ninth; a 1d

The proposed rule change would b : in contravention Gf the General Purposes of the

Railway Labor Act, §151a, (2) and (3), as well as poss

ible (4) and (5).

While the rationale stated for the sugg sted change is lacking in the proposed rule changes,

agency comments made in such nofice in part, lay the fou;

the two year bar to decertifications.

ndation for the errors in extending
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I Atwo year election bar rule 1either applies to 'ﬁe NMB “indirect”

decertification process nor t1 any decertificati
statutes or regulations.

§1206.4 — Time Limits Applications ¢ ates:

Except in unusnal or extraordinan circumstances, the
will not accept an application for i westigation of a rej
employees of a carrier:

provisions in other federal

National Mediation Board
presentation dispute among

(a) For a period of two (2) yes s from the date of 4 certification covering the
same craft or class of empl yyees on the same farrier, and

(b) For a period of one (1) yea from the date on v}

(1) The Board dismissed a doc reted application af

hich:
ter baving conducted an

election among the same craft or ¢ ass of employees @

1 the same carrier and less

than a majority of valid ballots cas ; were for representation; or

(2) The Board dismissed a doc weted application c(a:;exing the same craft or

class of employees on the same ca rer because no dis
1206.2 of these rules; or i,

(3) The Board dismissed a doc «eted application af
an application covering the same c aft or class of emp!
after the application was docketed >y the Board.

te existed as defined in §

ter the applicant withdrew

oyees on the same carrier

Under this rule, the “unnecessarily compl x and c()nvoll.x’ced”i d “indirect”
decertification process, as desctibed by thi agency, that the agency seeks to change

would fall under the one year bar in §120¢ 4(b)(1). There is

instance of support for a

two year bar for an election following a ds zertification electi(% determination in any

federal statute or regulation.

IL The extension of the two year election bar to de

{
|

pertifications is

inconsistent with the rational : used to justify the current two year

election bar applied in NMB : ertification cases.

The premise of the two year bar rule is tha "labor stability is gnhanced by providing
labor and management with a reasonable f :riod of time to es:&inlish a collective

bargaining relationship,” Jet America, 111 MB 173 (1984) a
Natlonal R.R Passenger Corp., 13 NMB 4 2,416 (1986). T

specifically cited in
current NMB regulation

“was held to be consistent with time bars v ied by the National{Labor Relations Board and
the Federal Labor Relations Authority, Sec e.g,, NLRB v. Cirle A & W Products Co.,

8. Ct. 600, 70 L. Ed. 2d

647 F.2d 924, 926 (9th Cir.), cert. denied, - 54 U.S. 1054, 102

590 (1981) (NLRB); 5 C.ER. Seo. 2422.3( 1), () (1984) (FLRA), Tt is designed to
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maintain the status quo long enough for ? MB to investigate dispute and to stabilize
Jabor representation. As such, the regulat »n is consistent with the statutory purpose of
the Railway Labor Act, 45 U.S.C. § 151a The rule must be ypheld under an equal
protection challenge if it serves a legitim: te government puriose and it is rationally
related to that purpose. Vance v. Bradley, 440 U.S. 93, 97, 98 8. Ct. 939,942, 59 L. Ed.
2d 171 (1979). Because it is beyond doul t that the two-year bar is rationally related to
the government's interest in quieting labo disputes, see 45 US.C. § 151a, appellant's
constitutional challenge must fail.” Hunt rv. NMB, 754 F..’Zi 1496, 1499 (9th Cir.
1985). =

Subsequently in 1994, the NMB again ret ated its rationale: “The Board's certification bar rule
furthers the purposes of the Act by ensuri 1ig a reasonable petlod of time following a certification
during which the representatives of the ca rier and the employees can establish a collective
bargaining relationship and/or agreement. See Jet America, stipra. The Board's policy of not
considering applications for the investigal on of representation disputes wnder the certification
bar rule has been upheld by the Federal cc urts as both statutofily consistent and constitutionally
valid.” Virgin Atlantic, 21 NMB 183, 19 (1994). '

Essentially, the certification of an employ ' Tepresentative, ije establishment of the collective
bargaining relationship, the statutory duti¢ s to bargain that fl Iw from the certification, the
development of the labor-management rel stionship, and pote tial for collective bargaining
agreements are all part of an inextricable | slated combinationiof factors that form the rationale
that historically justified the NMB two ye r election bar rule 2 pplied to certifications and such
references are found in numerous NMB’s lecisions and court|decisions. This rationale involves
rights and duties specified in the Railway .abor Act and the fidle in this context has been
accepted by courts as furthering the purpo ies of the Railway Jlabor Act. A decertification, in
fact, neither supports collective bargainin; nor any collectiveibargaining process. "The extension
of the two year election bar to decertificat ons would effectivdly delay the possibility of
developing collective bargaining relations iips and frustrate tﬁ purposes of the Railway Labor
Act. The NMB’s attempt to extend the tw ) year election bar i decertifications where the
rationale for the current two year election 1ar would not apply) seems to be a clear rejection of the
rationale for the existing two year election bar, If the NMB i§ serious about disregarding the
stated rationale for the existing rule, the o1 & year election barjshould apply to both certifications
and decertifications. At least, the NMB w uld achieve the “similar” treatment they sought in the

proposed rule change.

|
III.  The proposed two year bar fc r an election after a decertification denies

employees the ability to exerc se their statutory rights under the Railway Labor
-Act, §152, fourth, without jus ification.

Emplof/ees have the statutory right to ‘0 organize and batgzain collectively through
representatives of their own choosing. "he majority of any|craft or class of employees shall
bave the right to deternyine who shall b » the representativeijof the craft or class for the

!
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purposes of this chapter.” Railway La or Act, §152, Fourth, The NMB has proposed to
change the one year bar to an election to a two year bar td an election without justification.
As demonstrated in section IL, above, the rationale for th; current two year bar was tied to
the certification of an employee repre entative and the promotion of collective bargaining.
The NMB’s statement in support of it proposal belies 2 f indamental flaw in their proposed

rule change: i

“Successful decertification, like ci rtification, is a cha:l*lenging and significant
undertaking by employees with a : ubstantial impact dh the workplace for both
employees and their employer. In be Board’s view, the changes in the employse-
employer relationship that ocour v hen employees beo: me represented, change
representative or become unrepres :nted require sirnilar treatment. For this reason,
the Board proposes extending the wo year tine Jimitjpn applications in Sec.
1206.4(a) to decertifications as we 1 as certifications.”

The current rationale for the two year bar o an election is iné;&u'icable tied to the certification of
an employee representative and a time per od to allow the emiployee representative and the
catrier representative can establish a “coll «ctive bargaining re‘;fationship and/or agreement.” A
decertification process has no such ration: le supporting any c¢ktension of an election bar that
limits statutory rights. While the NMB ag ears to pay lip—sexﬁvioe to an asserted “challenging and
significant undertaking with substantial in pact on the workplace for both engployees and their
employer,” the NMB seems to cast aside 1 \e historic and dociimented rationale for the current
two year election bar in its proposal to ext md the two year elgction bar to instances significantly
inconsistent with the rationale for the curr nt rule and appears|to be a rejection of the accepted
rationale for the current two year election sar. i

This inconsistent act by the NMB in its pr. posed extension off. the two year election bar to
decertifications would deny employees the ability to exercise their statutory rights for an
additional year. Tt seems that the denial of employee statutory|rights is based on a desire to
equate a decertification to a certification, t ut 1 so doing the NMB must ignore the established
rationale for the existing two year election bar rule in the caseof certifications.

IV.  The proposed extension of thi two year contracé bar to election for
decertification cases would ca 1se the NMB to fail to fulfill its duty to under the
Railway Labor Act, §152, Nin th. ;

NMB's statutory mandate is to investig ite representation d sputes and to-certify designated

employee representatives. 45 U.S.C. § 52 Ninth. When ﬂ;f court reviewed the current rule

applying to certifications, the court stat :d it “is designed tg maintain the status quo long
enough for NMB to investigate a dispu ¢ and to stabilize 1 ibor representation. As such, the
regulation is consistent with the statuto y purpose of the Ryilway Labor Act, 45 U.S.C. §
151a. T}-he rule must be upheld under ax equal protection cHallenge if it serves a legitimate
government purpose and it is rationally related to that purppse. Vance v. Bradley, 440 U.S.
. i
1

§
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93,97, 99 S.Ct. 939, 942, 59 L.EA.2d (71 (1979).” Hunt
(1984),

!

i
]

¢

i
:

Unlike the two year election bar baset ona certification
by ensuring a reasonable period of tin e following
representatives of the carrier and the ¢ nployees can €5
relationship and/or agreement, the prc yosed two year bar%
exact opposite. Tt prevents the exercis 2 of employees rigk
clections for an additional year, as we .
relationships, the collective bargainin; process itself, and:
burgaining agreements, :

tabli

the limitations on 1

The restriction on employee rights an .
fail to fulfill its dy

procedures directly causes the NMB t
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F v. NMB, 754 T.2d 1496, 1499

ﬂm furthers the purposes of the Act
a certification during which the

sh a collective bargaining

ased on a decertification does that
jts under §152, Fourth, and delays
| as delay the formétion of collective bargaining

e achievement of collective

e access to the NMB election
under §152, Ninth. Indeed,

while the NMB seems to acknowledgs its “statutory mandate to protect employees' freedom

to choose a representative,” its actions would directly 1nfr1;
in the fulfillment of its own duties.

V. The NMB proposed extensior of the two year bi
contravention of the General Purposes of the Rs

an(3), as well as possible (4) 2 1d (5).
§ 151a. Geperal purposes states:

The purposes of the chapter are: (1) To aw: id any intcrruptioné
any carrier engaged therein; (2) to forbid a
employees or any denial, as a condition of

join a labor organization; (3) to provide fo. the complete indeﬂe

employees in the matter of self-organizatic 1o catty out the

nge those rights and cause it to fail

1 to an election is in

ilway Labor Act, §151a, (2)

to commerce or to the operation of
1y limitation upon iﬂeedom of association aong
sployment or othgrwise, of the xight of exaployees to

ndence of carriers and of
oses of this chapter; (4) to

provide for the prompt and orderly settlera mt of all disputes z?%:lic:mng rates of pay, rules, or

working conditions; (5) to provide for the ) rompt and orderly ;
out of grievances or out of the interpretatia 1 or application of g
rules, or working conditions. :

The two year contract bar in the case of cer ‘ifications was desﬁ
long enough for NMB to investigate a disp tte and to stabilize 1

regulation is consistent with the statutory p wpose of the Railwj

Hunter v. NMB, 754 F.2d 1496, 1499 (198 »). To the contrary]
contract bar in the case of decertifications i . directly inconsiste
the Railway Labor Act. :

ettlernent of all disputes growing
greements covering rates of pay,

ed to maintain the status quo
bor representation, As such, the
hy Labor Act, 45 U.8.C. § 151a.
the extension of the two year
ht with the statutory purposes of

he decertification cases would
roise their freedom of association
= 11, above. This attempt to

ly based on the NMB’s

Essentially, the extension of the two year b: 1 to an election in g
effectively seriously interfere with the emp odyees ability to exe
and join a labor organization in violation of §151a(2). Also, s¢
extend the two year election bar to decertifi wations is purported

5
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observation that “successful decertificatic 1, like certification
undertaking by employees with substantiz | impact on the wor,
their employer.” One could question the : couracy of this stat
“successful” decertification any more iy iwctful than one that|i
successful certifications with its statutory mplications for th
significantly more impactful than a decert ficatton and the eli

Simply stated, the NMB seeks infringe on smployee rights bd;;
jargon not supported evidence, and likely 1ot based on rca]ity;
The NMB offers this mutual

“substantial impact” on both the “employe 25 and employer.”
“substantial impact” rationale in support o "infrnging employ

disregard for the purpose of the act to prov ide for “the comple
employees in the matter of self-organizatic n.” See §151a(3).:

Additionally, the delay in allowing for elet tions for the additi{:
Labor Act’s §151a, (4) and (5), by delayin ; the selection of a 1
collective bargaining process, the consumu ation of a bargeum
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s, is a challenging and significant
k place for both employees and
=ment on several counts: why is
is unsuccessful, and why should a

eﬁuty to bargain not be considered

ination of a duty to bargain,

sed on a “rationale” composed of
that alludes to a moutual

se statutory rights in complete
te independence of carriers and of

nal year contravenes the Railway
hew employee representatives, the
hg agreement, and the settlement
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of disputes relating thereto.

VL. The NMB’s proposed rule its: If contains comm¢hts that undermine the
foundations for the proposed o extension of thejfwo year election bar to

decertifications.

There are two internal inconsistencies in th : NMB’s proposedl extension of the two year bar to an

election in decertifications.

First, “Under its current procedures, the NI [B allows indirect rather than direct decertification.”
The Board calis this process “a more conve uted path to an elegtion because of the Board’s
requirement of the ‘straw man,” Accordin; ly, the Board propases changing its rules to simaplify
the decertification process and put decertifi :ation on an equal fboting with certification.
Employees may submit authorization cards 0 decertify their ciirrent representative. The wording
on the card must be unambiguous and clear y state the intent ta no longer be represented by the
current union, The showing of interest requ rement will be the jame showing of interest required
for a certification election—at least 50 perc nt of the craft or class ” The “straw man is
eliminated.” ~

While the Board seems to tout its laudable ¢ val of simplifying 4 process, i.¢., a “convoluted”
process is made simple. The current “convo uted” process is vidwed as an indirect certification
process, and the new process would be a sin ple and a direct cestification process. The current
“convoluted” process, if successful, receive: a one year bar un r the existing rules, but
somehow the proposed simple and direct pre cess would warrani a two year election bar.
Something made “simple” for employees ca nes at the cost of denying employees an exercise of
their statutory rights for a year longer than tl at under the much Yenigrated current, indirect, and
complex process. In reality, there is no neec . or justification, toladd the infringement of an
employee statutory right to simplifyin? the r ile. '
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Second, the NMB assumes in its proposet rule comments, that employees seeking to decertify a
umion want to become unrepresented and emain unrepresentgd. It seems this sentiment 15
mcorporated in NMB’s attempt to equate he decertification if an employee representative to the
certification of an employes representativ . This is an error ¢f significance. The NMB seems to
assume it knows what various groups of e nployees want. Infact, an effort to decertify one
wnion could very well be a prelude to an a tempt to change unLon representatives, knowing full
well that labor organizations will avoid in tances that would e viewed as raiding an organized
group of employees. There may be no de! ire to be umeprese:x ted, but there may be a desire to
change union representation with the knov ledge of the reality|that exists among unions. Again,
the proposed extension of the two year ele :tion bar to decertifications is an infringement of
employee statutory rights, an abdication o the NMB’s explici} duty, and results in establishing
procedurcs that frustrate the purposes of tt 2 Railway Labor Aut Such a provision is not needed,
i8 not justified, and is ill advised.

For the foregoing reasons I believe the Ray way Labor Act, ang its purposes, would be better
served by not extending the two year elect on bat to decertifications.

Thank you for the opportugity to comment




